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ELE MATTER OF:  pyerett Turner and David L. Caldwell - R etrc}aoﬂve
STl Temporary Promotions for Exiended Details to o
, Higher Grades o
« 0 DIGEST: i. Tvgo Bureau of Mines employees were detailed
' to higher grade positicns in excess of 120 days
and no pricr approval of extension beyond
120 days was scught from Civil Service
Commission. IEmployees are entitled to
retroactive temporary promotions for period
. beyond 120 days until details were terruinated
- because Bozrd of Appeals and Review, C3C, hasg
interpreted regulations to reguire temporary
promotions in such circumstances. ' s

Z. While employees, who are determined to be
entitied to retroactive temporary promotionsg
on basis of mandatory requirement of regulctions,
must satisfy elivibility criteria for promotiong
including 1 year service in ':rx.de required by _
the "Whittern Amendment, ¥ 5 U.S. C. § 3103, FR
note, Civil Scrvice Comrm@siorx may waive S
service requirement in individual cases of & SRR
meritorious nature involving undue hardship or '
Cinequity. However, decision of Board of Appesls
and Review, CSC, awarding retroactive temporary
promotion to employees did not indicate whether
waiver was granted and is, therefore, remanded -
for & determination of this issue. T

- 3. Interpretations of regulations by agency charged
with their administration are entitled to be given
great weight by a reviewing authority. Dboard of
Appeals and Heview, Civil Service Commission,
hag interpreted Commission®s regulations to regulre
temporary promotion of employees detailed to
higher grade positions for overt 120 days where
prior Commxs sion approval has not been sought.

. We have concurred in the Board's interpretation and
therefore 52 Comp. Gen. 920 (1273} is overruled.
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& * 4, Mbigency heads snd suthorized certifying officera
: bave statutory rights te an advence decislon
. fromthe Comptroller General on propriety of
. payingz make~whole remedlies ordered by appro-
- priate authoritices. Thua, Board of Appeals
snd Beview, C3SC, when ordering make-whole
remedies should perm{t sgencies zn cpportunity B
fo exerclse their right to an advance decision
from the Comptroller General prior to
Implementation of remedieg,

This matter concerns the clalms of Everett Turner ond Ravid L,

Cealdwell, employecs of the Bureau of Mines, Depariment of the

Interlor, for beckpay alleged to be due under a decivicn rendered L
by the Board of Appenls and heview, United Stetes Civil Service :
Commilssion (CSC), on April 10, 1874, that ordered the agency to
glve the two employees retroactive temporary promotlons. The
ggency complied with the decisicn and processed the ordered A
retroaciive temporary promotions. The DRoard's declsion algg S e
advised the employees to spply to the Conmiptroller General for a R
backpay consiatent with the decision, and they have [iled such . .
‘clalms with our Cffice, . : . Ay e

The record indicates that on April 18,1071, David L. Coldwell
and ¥verctt Turner were appointed by the Dureau of Mines to the
nositiony of Lasistant Assessment Cificer, G3-301-13, &nd

- Deputy fissesgment Cfficer, G35-301-14, respeciively. The grede
"GS=156 pozition of Assessment Cliicer was vacant at the time,
and Mr. Turner lmmediziely assumed the dutics of thot posgition
as he was obligated to do Lndcr ..m new position degceription. : e
Subseauently, on March 16, 1972, the Staff Associate, by &
memorandum (o the Director, designated Ar, Caldwell 59 Clia
Acth’xg Lenuty ﬂssewsmcm \.,ffmcr’. Loth Turneyr and Caldwell
gerved officially in their "Acting' positions until July 5, 1973,
- when the agency designoted another employee to be the Acting

. Chief, Clfice of ixs.,@.-ssment and Complience Assistance. After
that deglgnaticn, the duties of Turner and Camwdl became those
of the!f‘ officiel p@siticms‘, :

'lhe two employees {iled 8 grievance and appealed to the
CSC's Appeals Examining Cffice, slleging that they had suffered
8 reduction in rank. The Appezls bExamining Cliice held that no S e
raduction in rank had ¢cceurred in elther cege asnd, therefore, L "
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part 752, subpart B, of the clvil service regulationa. R

that the matter did not come within the purview of the Commisgion's .
appellate jurisdicticn over adverse actions by 2gencies under RS

FREN - In reviewing the cage the Board of Appeals and Heview
« . -owerruled the Appoals Lxamining Cffice's conclusion as to N
- Jurisdiction and found suificient offlcial ac:tir,:nw-«notwit'f;standing e s
the ebsence of any Standard Foirm 50 ¢r ecnivalente~to bring AL :
the reduction~in-rank procecding within the jurisdiction of the RECIR TN
Civil Service Comriiszion under FEM Supplement 752-1. Then, e
although the Board agreed that no reduction in renk had occurred, .

‘it foeund that the Bureau of Liines had viclsted the Commisslon's T T
regulutions recuiring that WInporary promotions be msde for L
detells of more than 120 daye znd that correciive actlion wag -
required. : ' o e

. The Board of Appeals end Peview's decision first cuoted
the applicable regulation on details to hizher grade positionsa, SEe T
located at subparzgraph 3~4e, mRubchapter o, chapter 300, of e T
the Federal Perzonnel Aznopal {FPLi), which reads as followss B

"Letaile to hisher qrede pesiticny,  Except for R

briei pericuas, on cizpioyee sncaid net he i e

detailed to perform work of ¢ hizher grade level ’ o
unless there are corapelling reacons for doing.

60. Normeally, an employece should he Ziven

& lemporary promotion Instedd. If s detall of

more thein 60 days iz racde to o nigher positicn,
- Or to a position with known promotion

potential. it must be made under ceinpetitive

prometion procedures. " (kmphasis supplied. )

The Board then observed that in our decision 59 Comp, Gen. 9§20
(1873}, which invelved a factual siteation zimilar to the present case,
we had held that since the Federal Pernennel Msnuzllg provisions

- on temporzry promctions (subchapter d-4, chupter 335} contained

&

no mandstory provision directing an fgency 1o grant 2 lemporary P
promction where «n employee temporarily serves in o higher PRI
grade vosition, the employee in that case was not entitled to gt
g retroactive temporary promoticn under the exception permitting -
such action where nondiscretionary administrative regulations ISR

or policles have not been carried out, Ve there distinguished FR
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46 Comp., Gon, 258 {(1968) cn the pround that the latter hod.

Involved a follure to curry out 8 maondatory regulsation.

The Board stated that the ratiorele of 52 Comp. Gen. 920
—-eorractly recognized the dizcrctionary power of agenciea aver
promotions, but sdded (hat the vesuletion relled on in thet decinion
pshould not be viewed in a vecuum and that other related FPM
regulations changed the elfect of the regulation, The Board
ezplained its rationele as followe (slip opinion, p. Th

"While the above reasoning correctly recognizes
the dlecretionary power of &gency officisls to
grant or ot grent promotions, this power doeg
-mot exist In 2 vecuum. By considering 18 in the
context in which it is suthorized, f.e., in
connection with deteils of emnployces to higher
grade positions, some ides of its perameters or
limits may be obtuined. At FPM chapler 300,
subchapter 8 cn *Deteil of Imrloyees', such
limits arc described ot 8-3(b}{2) zs followes

'Since extended detalls alse conflict with
the principles of job evaluation, detnils
will he confined to 2 maximum perlod of
120 days unlesgs prior zporaovel of the
Civil Service Commlssicu is obtained as
provided in section §-47f. All details to
higher grade positions will be confined to
& meximum initial period of 120 days plus
ane extension for a maximum of 120 daya, *

WAt B-4f, in turn, it Is salds

®€1} Vhen it {s found that a detall wili
exceed 120 days, or when there is a
guestion of the propriety of the detail, the

ggency mugt request prior spproval of the
Commissicn on standsrd Form 59,
{underscoring added, )t

“In view of the foregoing, it becomes clear that the

discretionary authority of an agency officiel to grant
& ténmiporary promotion to an emnloyee detailed to a

higher grade positicn or to osnign him to the

»
e v
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- posltion without a temporary promotion lasts, et R
most, for 120 doyg. At that polat the agency musgt R

- seek the approval of the Cammission for any el LR

Cextension of the detzils By its failure to do so in - »
the case at hand, the sgency deprived both appel-
lantg of the Commission review concerning the
praorlety of their detalls &t the end of 120 days an
granted by the regulations cited sbove, Accord-
ingly, corrective zction {g warranted conalstent
with whnt sheald have ococurred ot the end of
120 days. What should bave cecurred o
expresged at FPM chapter 300, subchapter 8,
geclion 8~4c: -

*Excopt {or brief poriods, an employee
should ncot be detafled to performn work of

¢ higher arade level unless therog are
comyelling reasons for doing so. Normally,
an empleyee should be 9iven a texmporery
promotion instead, ® » ¢ ="

ﬁcccrdiragly, the Boerd crdered the Burean of Minea to grant
temporary retrosctive promotions za follows (slip opinion, p. ik

“The corrective action, therefore, 1s that . R,
Messras., Turner and Caldwell are decmed to o s e
have been temporarily promeoeted to the - S
higher grade levels of the positions to which
" they were detailed for o pericd beginning
121 deys afier they were detailed #nd ending on
the dote their details were ‘officizlly? terminated,
in effect, July 5, 1873, To obieln payment {or
- the period of service under these temporayy
promoticns ordered by the Commicsicn, the
sppellants should zpply to the Cornptroller
- Gener sl for backpay conaistent with this oplnicn. "
Zt iz & general principle of law that interpretations of o T
. rogulations by the zgency charaoed with thelr edministration are T
entitled to be given creat weigat by a reviewing autharity, W ‘
Ud::li ve Tcllman 390 U.3. 1 (1865); BEowles v. Seminole Fock Co. 5
BE50.5.7470{1¢45). In thls connection, we nofe thot 112 000 ~d
ot Appenis end Review (now redesignated &6 the Lppeals Review R
Boarti} ia lacated wzth!n the Crf flce of the Ccmmlssioners, United 7, -

R
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- fox' an extension of the detail or to temporarily promote the employee.
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States Cnril Service Commission, and {8 charged with fhe T e
responsibility of deciding appeals by Federal employees S

arising under the laws, rules, and regulations administered by

the Commission. Hence, decisions by the Beoard interpreting

Commisgion regulations are entitled to be accorded the greategt

deference. We concur in the Board's interpretation of chapLer 300
of the Federal Pergonnel Manual to the effect that an agency's S

"discretionary authority to retain an employee on detail to a higher

grade position continues no longer than 120 days and that the agency
raust either geek prior approval of the Commission for an” extension -
of the detail or temporarily promote the detailed employee at the

end of the specified time period. Therefore, where an agency fails

to seek prior approval of the Commission to extend an employeets
detail period in a higher grade pogition past 120 days, the agency

has a mandatory duty to award the employece a temporary promotion R
if he continues to perform the higher grade poaition. R

" Moreover, this rule is consistent with and anslogous to our

“"reasonable time rule set out in 53 Comp, Gen, 216 (1973), which
requires that an incumbent employee of a newly reclasgified ungraded
position either be removed or promaoted not later than the begirming
of the fourth pay period after the date of the final position classifica~
tion decision unless it prescribes a subsequent date. We believe that =~
the 120-day period serves a similar purpose of providing agencies a i
reasonable time either to obtain prior approval from the Commission '

As far ag we are aware, the Board's decision on April 19,
1974, marks the first time that the e Civil S Service Commission has

held that the FPM provisions on details to higher grede positions
are mandator*y and not dmcrchonary We regard the Commission's

interpretztion of its regulations governing detalls as a clarification
rather than a substantive amendment of such regulations. 49 Comgp,
Gen., 15 (1869). In light of our concurrence with the Commission's
view our decision in 52 Comp. Gen. 920, supra, which relied on our
interpretation of the relevant regulations as being discretionary in

" nature, ig hereby overruled. Instead, the Commission's interpretation

of its regulations governing employee details, ag emmcxated by the
Board of Appeals and Rev;cw, will apply. ~
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‘We note that the sgency, in complying with the Board declislon, o
. prornoied Mr, Turner as of August 17, 1971, In thia connecticn, o
. pection 1310 of the Act of November 1, 1851, 65 Stat. 757, a= e T
o amended, 5 U.S8.C. § 3101 note, commonly known ag the Whitle B
e Amendaent, provides in pertinent part ag follows: U S
"(¢) The Civil Service Commission shall
msake full use of its authority to prevent
excesslvely rapid promotions in the commpetitive
clvil service and to require correction of
improper allocations to hicher grades of B
positions subject to the Clasgification Act '
of 1948, as amended. No person in any
execulive department or aveney whese position
Is subject to the Clossidication Act of (040,
85 amenoed, cnall o2 nromoted or transierred
to a hizoaer grece cunject to such Lot without
having served zt lcast cne vear in the noxt
Tower grade, © (Lphasis supplied. )

The above-aquoted provision generally requires that an employes R
gerve 1 year in the next lower grade before he is eligible for SRR
elther a temporary or permanent promotion. Applying this

reguirement to the case before us, INir. Turner apparently wousld

not have been ellizible for a promotion to GS-15 until April 18, 1977,
However, the final proviso of section (c) of the Whitten Amendment

states the following:

“"Provided further, That, notwithwamdimg
the provisiona hereof, and in order to avoid
undue hardship or inequity, the Civil Service
Commission, when requested by the head of the

: - agency involved, may authorize promotmne in
PR individual cases of memtorloua naturee

o The Bosrd's decision does not mentiorx the Whitten Amendoient
- reziuiren ent and, therefore, it {s nct known whether consideration
" was given to this matter. In any event, It appears that the
Board would have had authority to waive the time~in-grade
requirements to avoid hardship or inequity if it choge to exercige
its discretion to do so. Inasmuch as we are unable to determine
the Board's positicn on this issue, we are remanding this question to
the Board for a determination of whether Mr. Turner's temporary

- -
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Coa p;.r:mo.ion should be efiective as of August 17, 1971, under s .

' walver {o the Whitten Amendment, or ag of the beginning of the - i
firct pay period after April 18, 1972, which would be the earliest
poanible effective date if no walver were granted. The Ecard
ghould notify our Cffice of lis determnination in this matter, L
In ¢ither event Mr. Turner's promotion terminated on July 5, 1973. e

The Bituation isa different in the case of Mr, Caldwell J’.rxasmuch :
a8 he gatisfied the time~in-grade requirements for promotion within
121 days aiter March 16, 1872, the date established by ithe BEcard au

- the beginning of his detail to the higher grade position. Hence,

My. Caldwell's temporary promotion is proper from July 15,1972,
and would algo terminate on July 5, 1873.

Inasmuch as the Board has in effect determined that the sbove

.employees have undergone an unjustified or unwarranted
peraonnel action ag a result of agency. cfficials failing to comply
with mandatory regulations, the employees are entitled to
backpay under the Back Pay Act of 19668, 5 U.S.C. § 5596 {in70),
and the Civil Servilce Commisgion's implementing regulations
contalned in 5 C.F, R., part 550, subpart H, Thercfore, we

are forwarding the claims of the employees to our Transportation
and Claims blvxsxon for processing and settlements will be
issued In due course.

; ' The Board Instructed the agency to implement its decision ag
follows (slip opinion, p. 9):

HUnder section 772.307(c} of the Civil Service . T
regulationg, compliance with the Board's decision N o
iz mandatory and the administrative officer of the
agency shall take the action recommended. The
appropriate administrative officer is requested
to furnish the Roard of Appeals and Review,
within 15 days after rcceipt of this decision, a
copy of the official ncotification of personnel action
documenting the accomplishment of the required
corrective action. The agency's report should ,
be addressed to the Board of Appeals and Review,
Y. 8. Civil Service Commigsion, \Vashinmon,

D, C. 20415, Attention: Compliance Deslk. '

' ‘The Board thereby required immediate ug‘ency’ compliaace with R
lts decision but, at the same tzme, the Board darected the employees . o

:.-"v‘. Cett e . v R o "t - . -
- .« R v, e T . . . . .
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to file & clalm with the Comptroller General to- ohtain b:ac:kpay L
S consistent with the Board's opinion, We belicve that the Board'g
» v . order could be censtrued as Infringing upen the authority of our
R Otfice, ' :
St . With the redesignation of the Board of Appeals and Deview ag the

Appeals Review Board the regulation cited by the Board was relsguad

a8 5 C.F.R. § 772.310(g) (1975), and now provides thst "the o
decision of the Board is final" and that "when corrective action in e
recommended, the agency shall report promptly to the Board that o
the corrective action hag been taken. -

) Apparently the Board interprets the above-quoted regulations

ag granting it authorlty to direct tgencies to immediately comply

with its orders to provide make-whole remedies to employees

covered by ils decisions. We are of the opinion that there is a

potential conflict between the Board's Interpretation of these L
regulations and the Comptroller General's statutory authority Lo D
under 31 U. S, C. §§ 74 and 82d (1970). In this connection it han T
been held that a regulation to the extent it is in direct variance
with an unambiguous statutory provision is clearly void. Manhattan
General Fouinment Co. v. Ceinmisgicner of Internal Revenue, ‘
257 UUS, 12¢TIU3ET; Fourning v, raoniily Publications yervice,

. Inc., 449 F.2d 235, 741 (1971). T aforementioned statutes

grant heads of executive agencies or authorized certifying

officers of agencies the right to request znd obtain an advance
decision from this Cifice as to propriety of payments they are
ordered to make. Accordingly, an agency or a certifying officer
may properly delay the implementation of an order issued by the -

Board involving the expenditure of funds until it has obtained LT
an advance decision from this Cffice. 54 Comp. Gen. 760 e ]
(B-180010, hlarch 18, 1075), and 54 id, 921 (B-180095,
. April 30, 1975), T _ L,

: In the present case the Board ordered the agency to grant
- retroactive temmporary promotions to the grievante and directed
-thera to submit claims to our Cifice for backpay. Under this et
procedure it could be argued that once the retroactive promotionsg T
had been effected, the employees became entitled to the salaries . _
of the pozitions to which they were appointed. Dianish et al, Ve LT
United Stutes, 183 Ct. Cl. 702 (1968). Since the agancy is

required to process the retroactive temporary promotiong Crre
within 15 days, the employees could argue that they would be TS
%T“:
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. © entjfled‘to a writ of mandamus to have the agency periovrm the

" ministerial act of paying them the money to vwhich such promoiion
entitled them. MecClendon v. Blount, 452 ¥, 2d 381 (7th Cir, 1071), o
However, In deciding the propriety of psyment of make~-whole i
remediea, our Cffice is required to deterinine whethezr the swards
conform to the requirements of law, Conseruently, if we shouvld
determine that an award 13 not in conformity with a statute or

- regulation, additional persconnel actions would be reguired to

correct the employees' personnel records where gsuch make-whote R
remeadies have been lmplemented prior to & decigion from our
Oftice, ' : :

. In view of the above, we suggest that the Board frome ite
future implementing instructions to agencics in such a4 manner
ag to allow agencies or certifying officers, In their discretion,
to exercise statutory rights to seck advance decisions from
this Office before implementation of the make~whole remadies
ig required. In the alterndtive, the Board cculd submit
propoged make-whole remedies to this Cffice for advance
decisions on the propriety of payment where there g any doubt
as to their legality. Upon receipt of our decision on a particuiar
make-whole remedy, the Board could then issue {ts decislon,
with the decision from this Cifice attached, and reguire that
the approved make~whole remedy be lmmed{ately Implemented
by the agency. _

o

o F s KELLEY

YN ‘g -
v Comptroller General
of the United States
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